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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): LL MOKOENA (“complainant”) v SOUTH AFRICAN 

RETIREMENT ANNUITY FUND (“first respondent”) AND OLD MUTUAL LIFE 

ASSURANCE COMPANY (SA) LTD (“second respondent”) 

  

[1]  INTRODUCTION  

 

1.1 This matter concerns the changing of the debit order date for the 

complainant’s Greenlight policy number 17066554 from 1st to 20th by 

the second respondent, the second respondent’s failure to confirm the 

two-thirds value of his policy number 11490929, the combination of the 

two-thirds for policies 17050437 and 11490929 without explanation and 

the confirmation of all his funds with the first respondent as he would 

like to disinvest from the second respondent.   

 

1.2 The complaint was forwarded to this Tribunal by the Ombudman for 

Long-Term Insurance on 3 August 2015. On 11 August 2015, a letter 

acknowledging receipt of the complaint was sent to the complainant. On 
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the same date, a letter was dispatched to the respondents informing 

them about the complaint and giving them until 8 September 2015 to 

file their responses. On 8 September 2015, the second respondent 

requested an extension to file its response by 22 September 2015. A 

response was received from the second respondent on 18 September 

2015. On 21 September 2015, a copy of the second respondent’s 

response was forwarded to the complainant requesting him to file 

further submissions by 5 October 2015. Further submissions were 

received from the complainant on 21 September 2015. 

 

1.3 After reviewing the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. This 

Tribunal’s determination and its reasons therefor appear below. 

  

[2] FACTUAL BACKGROUND 

 

2.1 The complainant applied for and was admitted to membership of the 

first respondent, which is a registered retirement annuity fund in terms 

of the Act. Policy numbers 11490929 and 17050437 were issued to the 

first respondent for the benefit of the complainant. Policy number 

11490929 commenced on 1 May 1998 with the last premium due on 1 

April 2018. Policy number 17050437 commenced on 1 March 2014 

with the last premium due on 28 February 2030. The complainant also 

had a life cover policy 17066554. The second respondent is the 

underwriting insurer and administrator of the first respondent.  

 

 

[3] COMPLAINT 

 

3.1 The complainant is dissatisfied with the fact that he was not provided 

with the figure of the two-thirds value of his policy number 11490929. 

He mentioned that he was advised by the financial advisor that he must 

withdraw the money from his policy 17050437 as the value was below 
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R75 000.00. He stated that he was paid one-third of policy 17050437 in 

the amount of R1 600.00 and the two-thirds of policies 11490929 and 

17050437 were added together with no explanation given. He 

submitted that policy 17066554 was a life cover which lapsed due to 

the fact that the second respondent changed the debit order date from 

the 1st to the 20th without his consent and he requests an explanation 

for that.  

 

3.2 The complainant requests this Tribunal to order the first respondent to 

provide him with the value of his investment as he would like to 

disinvest from the first respondent. He also requests this Tribunal to 

investigate who authorised the withdrawal of policy 17050437 and to 

be refunded his premiums for policy 17066554. 

 

[4] RESPONSE 

 

 Second respondent 

 

 Point in limine  

  

4.1 The second respondent stated that policy 17066554 is a risk benefit 

and not a retirement annuity and therefore, does not fall under the 

jurisdiction of this Tribunal. It mentioned that its complaints department 

is in the process of resolving the matter with the complainant. 

 

 

  

Merits 

 

4.2 The second respondent submitted that policy 11490929 commenced 

on 1 May 1998 with the last premium due on 1 April 2018 with a 

monthly premium of R150.00. The second respondent submitted that it 

expected to receive premiums for the full term of the policy with a 
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premium facility update of 15% and would automatically increase the 

premium annually. It mentioned that the Max Income Application form 

for the investment of the two-thirds, pre-empted the early retiral request 

and was received on 4 June 2015. It stated that an annuity option 

selection form was received on 8 June 2015 in respect of policy 

11490929 signed by the complainant requesting an early retiral. It 

mentioned that a second annuity option selection form was received on 

12 June 2015, requesting an early retiral in respect of policies 

11490929 and 17050437 replacing the annuity option form that it 

received on 8 June 2015. The second respondent mentioned that the 

form was submitted by Mr Carlo Johnson, its financial advisor. It 

provided the breakdown of an early retiral value as follows: 

 

  Fund Value under policy 11490929:  R111 011.54 

  Less Unrecouped expenses:   R    2 943.88 

  Early Retiral Value:    R108 067.66 

 

4.3 The second respondent submitted that after the deduction of the 

unrecouped expenses, the amount of R108 129.84 became available. 

It stated that the one-third lumpsum amounted to R36 084.73, tax of 

R6 495.25 was deducted and an amount of R29 527.30 and R62.18 

was paid to the complainant on 18 June 2015. It mentioned that an 

amount of R72 045.11 in respect of the two-thirds payment was used 

to purchase a compulsory living annuity policy 17475298. It submitted 

that the unrecouped expenses are the upfront costs which it incurs 

when issuing the policy. 

  

 

4.4 The second respondent submitted that policy 17050437 commenced 

on 1 March 2014 with a maturity date of 28 February 2030. It stated 

that in terms of the contract, it was agreed that a monthly premium of 

R440.00 would be paid and will increase annually by 10%. It mentioned 

that it received a letter from the complainant requesting that policy 

17050437 be surrendered. It submitted that in terms of the contractual 
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agreement, it expected to receive premiums for the full term of the 

policy. It stated that the call centre agent explained to the complainant 

that the value in policy 11490929 is more than R75 000.00 and 

therefore, he will not be allowed to cancel the policy 17050437. It 

mentioned that based on the conversation the complainant had with 

the call centre agent, the value of policy 17050437 was added to policy 

11490929. It provided a breakdown of the complainant’s early retiral 

value for policy 17050437 as follows: 

 

  Fund value:   R7 229.46 

  Less Plan Amendment Charge R1 366.49 

  Early Retiral Value:  R5 862.97 

 

4.5 It submitted that after the deduction of the plan amendment charge, an 

amount of R5 862.97 became available. It mentioned that an amount of 

R351.78 in respect of tax was deducted from the lump sum of 

R1 954.32. It stated that the one-third amount of R1 602.54 was paid to 

the complainant’s bank account on 29 June 2015.  It submitted that the 

two-thirds amount of R3 908.65 (R5 862.97 – R1 954.32) was used to 

purchase a compulsory annuity. It stated that the total value at the time 

was R118 241.00 (R111 011.54 from policy 11490929 and R7 229.46 

from policy 17050437). It mentioned that all retirement annuity policies 

within the first respondent make up the entire interest in the first 

respondent. 

 

4.6 It mentioned that the Plan Amendment Charge (“PAC”) is a charge 

deducted from the client’s investment funds when a certain plan 

charges such as plan cancellation, early retiral and full disinvestments 

are made to a regular premium retirement annuity plan. It stated that 

the PAC is not a penalty, rather a recovery of charges that the first 

respondent would have taken over the full term of the contract, which 

are now low because of the charge being made to the plan. It 

submitted that only charges in respect of the unrecoverable initial 

expenses are included, more specifically, commission and commission 
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related expenses paid by the first respondent upfront on behalf of the 

client. It stated that the product provider recovers initial expenses via 

both premium and fund charges monthly. It submitted that its system 

reflected a PAC of R1 366.49. 

 

4.7 The second respondent submitted that the total amount of R76 095.93 

became available to purchase a single life monthly annuity of R509.69 

payable from 1 July 2015. It mentioned that the complainant’s total 

interest in the first respondent was R113 930.63, which is above 

R75 000.00 and he was limited to receiving a maximum of one-third of 

his retirement capital in cash. It stated that the Income Tax Act 58 of 

1962 (“ITA”) prohibits the first respondent from commuting a retirement 

annuity for cash if the total interest in the first respondent exceeds 

R75 000.00. It mentioned that the full commutation of retirement 

annuities is subject to General Note 16 issued on 31 March 2010 by 

SARS. The second respondent stated that the full commutation of 

retirement annuities is subject to General Note 16 issued on 31 March 

2010 by the South African Revenue Services (“SARS”) which reads as 

follows: 

 

“…Effectively, this means that a member whose total “retirement interest” in a 

fund on retirement does not exceed R75 000.00 is able to commute full 

amount of a lump sum.”   

 

4.8 It submitted that as the total retirement interest was above R75 000.00, 

the complainant could only take a maximum of one-third as a cash 

commutation and had to use the balance to purchase an annuity.  

 

4.9 It mentioned that an assurance policy is an agreement between the 

policyholder and the long-term insurer, in terms of which the latter 

undertakes to provide the specified benefits at the contractual end 

date, provided that in return the policyholder pays the agreed 

premiums for the full premium paying term. It stated that Regulation 5.1 

of Part 5A of the Regulations to the Long-Term Insurance Act, 52 of 
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1998 (“LTIA”), defines the causal event applicable in this instance as 

follows: 

 

“causal event, in relation to a policy, means one of the following events: 

 

(a) … 

 

(e) the policy, in the case of a fund member policy, is surrendered in part 

for the purpose of a transfer from one fund to another in terms of 

section 14 of the Pension Funds Act, 1956;  

 

 (f) the policy is surrendered in full, other than for the purpose of a 

transfer from one fund to another in terms of section 14 of the 

Pension Funds Act, 1956, or the policy comes to an end for another 

reason (other than because the policy has reached its maturity date); 

 

(g) the policy, in the case of fund member policy, is surrendered in full 

for the purpose of a transfer from one fund to another in terms of 

section 14 of the Pension Funds Act, 1956; 

 

And 

 

 fund member policy means a policy –  

 

 (a) of which a fund is or was the policyholder; and 

 

 (b) which is or was entered into by the fund for the purpose of funding 

exclusively the fund’s liability to a particular member (or to the 

surviving spouse, spouse, children, dependants or nominees of the 

member) in terms of the rules of the fund;"  

 

 

4.10 The second respondent mentioned that subregulation (3) of Regulation 

5.3 provides as follows: 

 

“(3) Where a causal event occurs in respect of a fund member policy on 

or after the effective date, the insurer may not on account of that 

causal event deduct causal event charges which in total exceed the 

maximum prescribed in subregulation (4); 
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4.11 It stated that in terms of clause 5.3(4) of Part 5A of the LTIA 

Regulations, the first respondent is allowed to take up to a maximum of 

30% of the policy value as a causal event charge. The second 

respondent submitted that it deducted causal event charges of 

R2 943.88, which equates to 2.65% of the fund value under policy 

11490929 and PAC of R1 366.49 which equates to 18.90% of the fund 

value under policy 17050437. It mentioned that these deductions are 

within the legislated limit of 30%. 

 

4.12 The second respondent mentioned that Mr Carlo Johnson, the financial 

advisor who assisted the complainant informed it that the complainant 

chose an option to be paid an annuity income for life with a guaranteed 

term of 25 years, with no yearly increase in the annuity income. It 

stated that the complainant was informed that he will not be allowed to 

take loans from the policy or disinvest any money and that it is a 

permanent investment for life. It submitted that on 4 June 2015, the 

financial advisor confirmed that the monthly income of R474.50 will be 

payable. It stated that the complainant was informed that policy 

17050437 will be combined with policy 11490929. It mentioned that 

should the complainant be of the opinion that the appropriate advice 

was not given to him regarding the cancellation of policy 17050437, he 

may lodge this aspect of the complaint with the Office of the Ombud for 

Financial Services Providers (“FAIS Ombud”).  

 

 

 

Complainant’s further submissions 

 

4.13 The complainant stated that his complaint has not been addressed. 

 

[5] DETERMINATION AND REASONS THEREFOR 
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Point in limine 

 

5.1 The complainant submitted that he would like to be refunded his 

premiums for his life cover policy 17066554. During the investigation, it 

transpired that the complainant’s policy number 17066554 is a risk 

benefit policy. 

 

5.2 Section 1 of the Act defines a “complaint” as follows: 

 

 “complaint means a complaint of a complainant relating to the administration 

of a fund, the investment of its funds or the interpretation and application of its 

rules, and alleging –  

 

(a) that a decision of the fund or any person purportedly taken in terms of 

the rules was in excess of the powers of that fund or person, or an 

improper exercise of its powers; 

 

(b) that the complainant has sustained or may sustain prejudice in 

consequence of the maladministration of the fund by the fund or any 

person, whether by act or omission; 

 

(c) that a dispute of fact or law has arisen in relation to a fund  between the 

fund or any person and the complainant; or 

 

(d) that an employer who participates in a fund has not fulfilled its duties in 

terms of the rules of the fund; 

 

but shall not include a complaint which does not relate to a specific                 

complainant.”   

 

5.3 The issue relating to the refund of premiums from a risk benefit policy 

is not a complaint in terms of the Act. It is an insured benefit not 

regulated by the rules of the first respondent and the Act and 

consequently falls outside the jurisdiction of this Tribunal (see Maeka v 

Hospitality and General Provident Fund [2010] 2 BPLR 169 (PFA). The 

complainant may approach the Long-Term Insurance Ombudsman 

whose address appears at the foot of this determination. 
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5.4 The complaint regarding the advice provided to the complainant by the 

financial advisor will not be investigated by this Tribunal as it does not 

fall within the definition of a complaint in terms of the Act. The 

Adjudicator does not have jurisdiction to deal with this part of the 

complaint. Complaints against financial advisors are dealt with by the 

FAIS Ombud, established in terms of the Financial Advisory and 

Intermediary Services Act, No 37 of 2002 whose details appear at the 

foot of this determination.  

   

Merits 

 

5.5 The issues to be determined are firstly whether or not the second 

respondent failed to confirm the two-thirds value of the complainant’s 

policy number 11490929, secondly whether the second respondent 

combined the complainant’s two-thirds for policies 17050437 and 

11490929 without explanation and lastly, whether or not the 

complainant will be able to disinvest from the second respondent.  

 

Confirmation of the complainant’s two-thirds value in policy number 11490929 

 

5.6 The complainant submitted that he was not provided with information 

on the two-thirds value of his policy number 11490929. The 

complainant’s entitlement to be provided with information on his two-

thirds value is based essentially on the duties of the board in terms of 

section 7D(c) of the Act, which reads as follows: 

            “The duties of the board shall be to- 

 

(c) ensure that adequate and appropriate information is communicated 

to members and beneficiaries of the fund informing them of their 

rights, benefits and duties in terms of the rules of the fund, subject to 

such disclosure requirements as may be prescribed.” 

 



 

 

11 

5.7 The second respondent attached a Recognition of Transfer (“ROT”) 

form indicating the complainant’s gross benefit in the amount of 

R108 067.66 and the benefit to be transferred in the amount of 

R72 045.11. From the evidence before this Tribunal, the first 

respondent complied with its fiduciary duty as provided for in terms of 

section 7D(c) of the Act in this regard. Even though the benefit 

reduction fee is mentioned in the complainant’s benefit statements, it 

might be that the second respondent failed to inform him of the value of 

his two-thirds of policy number 11490929. However, through the 

intervention of this Tribunal, the complainant was provided with 

information on the value of his two-thirds of policy number 11490929. 

This part of the complaint is now resolved. 

 

Combination of the complainant’s two-thirds values’ for policies 17050437 and 

11490929  

 

5.8 The complainant submitted that his two policies were combined without 

an explanation. The second respondent mentioned that it received a 

letter from the complainant on 5 June 2015 requesting that the policy 

17050437 be surrendered. It stated that the call centre agent explained 

to the complainant that the value in policy 11490929 is more than 

R75 000.00 and therefore, he will not be allowed to cancel the policy 

17050437. It mentioned that based on the conversation the 

complainant had with the call centre agent, the value of policy 

17050437 was added to policy 11490929. The second respondent 

attached an email to the complainant’s financial advisor stating that the 

complainant would like to add policy 17050437 to 11490929. The 

complainant had multiple policies held in the first respondent. In terms 

of the Taxation Laws Amendment Act, No. 3 of 2008, the complainant’s 

retirement interest is the total value of all his policies in the first 

respondent. The complainant’s two policies were combined as one for 

the purposes of calculation. From the evidence before this Tribunal, the 
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complainant was informed of the combination of his two policies 

17050437 and 11490929 and the reasons thereof.  

 

Disinvestment of the complainant’s policy from the second respondent 

 

5.9 It should be noted that SARS General Notice as stated in paragraph 

4.7 above allows members whose retirement interest in a fund does 

not exceed R75 000.00 to be able to commute the full amount for a 

lump sum. In casu, the complainant’s fund value of R113 930.63 was 

above the threshold of R75 000.00 and as a result he could only 

access one-third of the available value. The amount of R76 095.93, 

which is two-thirds of the complainant’s available fund value was used 

to purchase a compulsory monthly annuity of R509.69 payable to the 

complainant from 1 July 2015. In light of the above, the complainant 

will not be in a position to disinvest from the Max Income Compulsory 

Annuity as these monies are invested for life. 

 

5.10 Even though this is not part of the complaint, this Tribunal saw it fit to 

discuss the causal event charges imposed on the complainant’s 

policies. Rule 9.1(3) of the first respondent’s rules dealing with 

retirement age provides as follows: 

 

  “9.1 RETIREMENT AGE 

 

  (3) Should a MEMBER elect to amend a retirement age selected in 

terms of the RETIREMENT ANNUITY, with the result that the 

premium paying term of the RETIREMENT ANNUITY is 

reduced, the benefit payable to the MEMBER under the FUND 

shall be limited to the reduced value of the RETIREMENT 

ANNUITY, if any, as calculated by the ADMINISTRATOR in 

terms of its actuarial rules, having reference inter alia to its 

unrecouped costs.”   

  

5.11 The basis for imposing causal event charges needs to be determined 

and it must be decided whether or not the causal event charge that 
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would be levied by the second respondent is fair and reasonable. In 

this regard Fourie J, in Old Mutual Life Assurance Company (SA) Ltd v 

Pension Funds Adjudicator and Others [2007] 1 BPLR 117 (C) at 

paragraph 35, noted that: 

 

 “The fact that the policy does not specify a formula according to which the 

paid-up reduced benefit is to be calculated, does not mean that Applicant 

has an unfettered discretion to arbitrarily determine a value in a manner that 

is unfair, unreasonable or capricious. In this regard, I am in agreement with 

Applicant’s submission that the provisions of the LTIA, referred to 

hereunder, dictate that the paid-up reduced benefit to which Second 

Respondent is entitled has to be calculated in accordance with generally 

accepted actuarial principles and practice.” 

 

5.12 With the learned Judge having confirmed that causal event charges 

may be imposed by underwriting insurers, what remains is to ascertain 

the fairness and reasonableness of the causal event charge that was 

levied by the second respondent. This Tribunal takes cognisance, 

firstly, of the provisions of section 46 of the Long Term Insurance Act 

52, of 1998 (“LTIA”), which reads as follows: 

 

  “A long-term insurer shall not – 

 

(a) enter into any particular kind of long-term policy unless the statutory 

actuary is satisfied that the premiums, benefits and other values thereof 

are actuarially sound; 

 

 

(b) make a distinction between the premiums, benefits or other values of 

different long-term policies unless the statutory actuary is satisfied that 

the distinction is actuarially justified; or 

 

(c) award a bonus or similar benefit to a policy-holder unless the statutory 

actuary is satisfied that it is actuarially sound and that a surplus is 

available for that purpose.” 
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5.13 Further, section 52 of the LTIA prescribes the manner in which long-

term policies are to be dealt with in the event of premature cessation of 

contributions. The insurer must have rules approved by the statutory 

actuary that prescribe a sound actuarial basis and the method to be 

used to value a long-term policy in the event of a causal event 

occurring. Thus, the benefits and values attaching to a prematurely 

terminated policy, and any distinctions between it and policies that do 

not prematurely terminate, must be actuarially sound. 

 

5.14 Lastly, in addition to the requirement that causal event charges must be 

computed using the generally accepted actuarial principles that ensure 

the actuarial soundness of the insurer, on 1 December 2006 the 

Minister of Finance promulgated regulations in terms of the LTIA that 

stipulate maximum causal event charges in respect of causal events 

that occurred on or after 1 January 2001. 

 

5.15 The second respondent provided this Tribunal with annual benefit 

statements issued to the complainant inter alia for the period 10 May 

2008 in which the benefit reduction fee is mentioned. The second 

respondent submitted that it deducted causal event charges of 

R2 943.88, which equates to 2.65% of the fund value under policy 

11490929 and PAC of R1 366.49 which equates to 18.90% of the fund 

value under policy 17050437. It mentioned that these deductions are 

within the legislated limit of 30%. As a result, this Tribunal is satisfied 

that the causal event charges levied by the second respondent on the 

complainant’s fund value for early retirement were lawful in terms of 

Regulation 5 of the LTIA and within the limits of 30% permitted in terms 

of the provisions of the LTIA and the Statement of Intent. Thus, this 

Tribunal has no reason to interfere with the imposition of such charges 

as they comply with the stipulated Regulations in terms of the LTIA.  

[6] ORDER 

 

1. In the result, the complaint cannot succeed and is hereby dismissed. 
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DATED AT PRETORIA ON THIS 14TH DAY OF OCTOBER 2015 

 

 

 

 

_____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 
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